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OPINION OF THE COMMISSION

Holt, Commissioner, delivered the opinion of the Commission.

The petition in Docket No. 87 was originally filed with the Commis-
sion in behalf of the Northern Paiute Nation of Indians and its various
bands by the Walker River Tribe of the Walker River Reservé.tion; the
Pyramid Lake Tribe of the Pyramid Lake Reservation; the Yeringbon Paiute
Iribe of the Yerington Reservation; the Reno-Sparks Indian Colony; the
Paiute Shoshone Tribes of the Fallon Reservation; the Fort McDermitt Paiute

’ Shoshone Tribe and by VWalter Vorhees as a member of and representative of
said Northern Paiute Nation and 211 its members, A subsequent amendment
to the petition added 17 more individuzl Indians as named petitioners.
While the original and amended petitions included a nurber of causes of
action, the Commission has permitted severance ‘from the petitions of 211
claims o'i:her than the original title claims of the Northern Paiute Nation
and its constituent bands.

Accordingly, the only cause of action to be coﬁs.idered by the Com-
mission at this time arises from the allegation that at and prior to first
white condact the Northern Paiute Nation, which was divided into verious
bands or groups, exclusively used and occﬁpied a large area of land, The
petitioners contend that> thesé lands were té.ke.n by ﬁhe United States withe
out payment of just compensation and by means not conforming to standards
of fair and honorable dealings.

It is the position of the petitioners that the Northern Paiute Nzation
was at the time of the takings and is at the present daya clearly defin-

able and distinct Indian group and that, although in aboriginal times i

ct
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was comprised of at least 26 bands, each Northern Paiute band had many
Strong ties which bound it to all its neightorinzg Northern Paiute bands.
This interrelationship of the bands and the alleged fact that the North-
ern Paiute Indians spoke the same language, shared a cormon Indian culture,
recognized themselves as belonging to one people, occupied one contiguous
érea of land, and formed an ethnic group separaie and distinct from 211
other peoples establishes, the petitioners contend, the right of the
Northern Paiute MNation to receive compensation for the area of land which
it claims was taken by the United Stétes without the payment of compensa-
tion. |

| The defendant contends that the Nerthern Paiutes were not a united
nation nor even a group of localized bands bul rather consisted of an in-
determinate number of wandering individual families, speaking different
dialects of the same language. They allegedly had no political organiza-
tion, no identity of culture or of language, no mutual recognition of each
other and no realization of the territory over which they roamed. The
defendant also objects to a recovery in this action for the reason that,
assuming that it is established_that there was no Northern Paiute Nati-n
holding Indian title to &1l of the territory occupied by the so-called
Northern Paiute Indians, the case necessa.l,y breaks down into thé sepai:
actions of a number of senarate bands, each asserting a clalm to exclusive,
aboriginal occupancy of separzte definable areas and thau, as such, the
individual claims of the individual bands are improperly joined in cne ac=-

tion brought by the Northern Paiute Nation,
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The area claimed by petitioners is aporoximately 78,000 square miles
or 50,000,000 acres extending from Owens Valley, California to about the
L5th parallel in the Stéte of Oregon. It is about 300 miles wide at its
widest point and extends aprroximately 6CC miles north and south. This
area includes more than half of the State of Oregoﬁ, the western half of
Nevada and small portions in Caelifornia and southwestern Idzho. This area,
which lies largely in the physiographic province of the Great Basin, is
bounded on the west by the Sierra levada, Cascade and other mountain ran-
ges. It is, and was in aboriginal times, an excessively arid and infer=-
tile area. The external bouncaries of the claimed areaz are shovn on a
composite maz marked petiticners! Ixhibit SL2.

That porition of the clasimed territory which is in the present States
of Oregon and Idaho was acquired by the United States under the Treaty
of June 15, 18L6, with CGreat Britain. The area to the south in Nevaca
and California was acquired by the United States on February 2, 18LE, from
Heizico under the Treaty of Cuadulupe Hidalgo.

The early reports of white explorers and settlers, as cutlined in our
Finding of Fact No. 8, told of the Indian occupants in the Cregon portion
of the claimed territory generzlly cescribing them as Sneke Incdians who
were related to the "Dizgers" to the south. The early reports also tcld
of Indian occupants in many locations throughout the claimed ares in wesi-
ern Nevada, describing them as "Pi-Ules" or "Root Digger" Indians Lilke-
wise the early repmorts told of Incian occupaiion in t

£ the zrez in Cwens Valley, Califerniz, 411 of the early regoris cdescrited
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the aboriginzl occupants as a wretched lot, living on roots, ants, locusts,
rasshoppers and fish., They were foot Indians who lived with scarcely any
clothing, in small groups, with no permanent shelters and, it appears,
roamed the land without any permenent villages. The Indians were variously
described in the sarly reports as Snakes, Bamnocks, Warrucks, Shoshokoes,
Diggers, Digger Snakes, Dogs, or Paiutes.

On August 1k, 1848, the Territory of Oregon was established, which
included the present States of Oregon, Washington, and Idaho., OCn Sep-~
terber 9, 185C, California was admitted intc the Union, and on that same
date the Territory of Utah was esteblished, which territory included the

land which later becsme the State of Wowvada, Therezfier the United Stotes

military officers and othor zZovernnent agents assigned tc the areaz reported
on the Indianc inhabiting various localitics throucheut the claimed terri-
tory. The government officizls in the Orezon territory reporied on the
prescnce of Shoshones or Snzkes. The government cofficizls in western
Hevada wrote of the Paiute Indians in that territery, and ‘there werc also

repcrus of the Indians living in the Owens Vallew country.

. Petitioners' exmert anthropologist, Dr, Omer C, 3tewart, dascribes the

(284 peiges

Horthern Paiutes as a grour of Indian linguisitically, culiurally apd ber i

torially united with sraller units, called bards, witiin the tr 7
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Dants ne cCescrived as being politically aulonsmicus with smell o

anc a simnle, informel socisl crganizoiion. he found no peliticz) &

e s s . .-

1Ty odinding the whole Zroun togsther, =nd, vhilc there wzz, he renoried,
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evicence ci ithe develorrment of infivential Ieaders who covired lar.s
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recogniz_ed leader who possessed any authority above the locel band chief,
In his report of his extensive stucdies of the Northern Paiutes, entitled
"The Northern Paiute Bands," Dr. Stewart wrote:

Occupying a single rhysiographic province, speaking similer
dialects of one linguistic family, possessing cultures ard
traditions in common, the Northern Paiute bands, without dcubi,
formed one tribe. The unity was tenuous, but no indications
of internal strife were discovered; on the contrary, hunting
grounds were shared, and Old Winnemucca, in the early days of

white contact, nearly united the bands under one political
leadership, The cultural uniformity of the tribe and its

nice adjustment to its environment definifely establish unity,

and on this basis I am of the opinion that the Horthern Paiute

took possession of their entire territcry when they first en-

tered the country and have occupied it up to its present limits

for a comparatively long time. (Pet. Ex. 9C8, p. 1)

Dr. Julian H. Steward, an anthropologisi who testified for the ce=-
fendant, described the Northern Paiutes, in aboriginal times, as small
groups of rarely more than half a dozen families who were scatlered over
a wide area of land obtzining their subsistence from seeds and roots,
larger groups generally occurring only during the winter and the fishing
season. Dr., Steward sitated that the Northern Paiutes were not politically
united, and the so-called bands were merely local groups with nanes de-
rived from the important food of the locality. Dr. Steward did recog-
nize the Nortrern Paiute as spealdng e mutuelly intelligible dialect,
possessing a basically siilar culture ard associating with one another
more often than with merbers of other iribes.

The Cormission believes that there were within the territory claimed
in this case, in aboriginal days, certain Indians who, as described by the

early explorers and setilers, the government officials, and anthropologists,

possessed certzin distinct similarities. TKotably the Indians of the area
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spoke the same language, shared a cormecn economic life, and, in general,
had a similar Indian culture.

Although in zboriginal times they were variously classed under a
variety of names, the Indians gradually becarme known s Paiutes and fin~
ally distinguishing them from the southern branch of the family as North-
ern Paiutes., This term Northern Paiutes, while not originating in the
aboriginal period, has been used for many years to refer to those abo-
rigines living in the Great Basin who spoke Mono-Paviotsc. While the
Indians speaking Mono-Paviotso also included the Monos west of the Sierra

Nevada mountains and the Fort Hall Bannocks of Idaho, both of those grouss

were commrised of werr difforcnt Indionc from thosc doscribed i tlie Lesslie
tory claimed in this case. This, however, presents no problem since peti-
tioners have specifically excluded the lMonos west of the Sierra Nevada
mountains ard the Bamnocks from the action browght in this matter.

The defendant has no trouble identifying those Indians embraced
within the term Northern Paiutes, defining them in its Proposed Finding of
Fact 11 as "those portions of the Mcno-Paviotso speaking peoples living
east of the Sierra Nevada, who were at the time of white contact, pri-
mitive foot Indians. This includes (1) the Indians of Owens Vallev (2) “he
eastern Mono's (3) some Indians in (a) the Honey Lake arca and other yiore

tions of Northern California, (b) perhaps the southwest portion of Ldaho

and (c) the southwest part of Oregon.! Govermment officizls have also

RS

used the term Northern Paiute to refer to the Indian occupants of +hie
general area.

+ 3 B A L — ~xr - a4 2 A .
It is apperent that, whatever may have been their siaius -
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naticn in aberiginal times and regardless of their existence as so-called
"tribes", “bands", or "nation", the Indians living ir most of the terri-
tory claimed and their descendants have beccme known as Northern Paiutes.

The petitioning Northern Paiute Nation brings this cause of action
under Section 2 of the Indian Claims Commission Act of August 13, 1946
(60 Stat. 1049) which provides that the Commission shall hear and deter-
rine certain claims, as enumerated therein, which are brought against
the United States "on behalf of any Indian tribe, band, or other identi-
fiable group of American Indians residing within the territerial limits
of the United States or Alaska." In conjunctiorn with this jurisdictional
provision ¢f the Act we must also consider section 10 which provides thzt
any élaim within the provisions of the Act m=y be presented by any mer-
ber of an Indian tribe, band, or other identifiable group of Imdians as
the represcntative of 211 its members. (Section 1C further provides for
certzin linitations on presentation of claims on behalf of Indians vho
have a tribal organization)e

The Commission has concluded that the Northern Paiute Indians are
a2 clearly defined group of American Indians within the meaning of the term
"identifiable group™ as used in sections 2 and 10 of the Act and, accord-
ingly, this Commission has jufisdiction to hear and determine the claims
brought by members of such groups on behalf of a1l its members.

The defencant maintains that if there never was, in-aboriginzl tires,
a Northern Paiute Nation exdisting as a sinzle group or entity with Indian
title to all of the territory occuviled by Northern Paiute Incdians, then

petitioners cannot assert their clzim in its vresent form. Defendant
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reasons that the case would, in such evenit, necessarily be broken dowvn in-
to the separate actions of a number of separate bands each claiming separ-
ate areas and that, therefore, the separate causes of action are improperly
joined and should be severed ard tried individually.

The Commission considers it immaterial, for jurisdictional purposes
only, that the Northern Paiute Nation may not have been an aboriginal
land using entity but may rather have been composed of rmumerous, separate
bands or groups. The fzct that it was, at the time the claim was filed,
a group of American Indians capable of clear and unmistakable identifi-
cation brings the "Northern Paiute Nation" within the term "identifiable
group” as used in the Act. (Indians of Californiz v. United States, 122

C. Cls. 3L8)

Defendant also asserts that the amended petition of April 15, 1957,
wherein the causes of action were severed to present in Docket Yo. 87
only the original title claims of the ¥orthern Paiute Nation and its
constituent bands, sought to assert claims on behalf of additional bandcs
and for further areas thereby attempting to plead new causes of action
after the expiration of the time within which claims might be filed with
the Commission. The Commission is of the opinion that petitioners have,
by that amended petition, done no more than sever the claims not present’
at issue and better define the territory allegedly used and occupied in
aboriginal times by the Northern Faiute Mation so as to conform with the
evidence produced at the hearing. Fetiiioners did not thereby plead any
new causes of action.

Ha7ing found the Northern Faiute Indians to te an "identifiasble
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group” for jurisdictional purposes, we must now turn to an examination of
(1) the aborigzinal band (s) or group(s) who are now broadly referred to

as Northern Paiutes and the territory aboriginally possessed by such group
or groups, if any, -ard (2) the existenée of members or descendants of mem=
bers of such group or groups.

In setting forth findings of fact with respect to the aboriginal oc-
cupancy of the territory, the Cormissicn has broken the claimed territory
into three major areas, the first arez including the land in arnd zbout
Ovens Valley; the second area including most of the western Nevada terri-
tory with a sma2ll portion in Californiaz; and the third area in Oregon,
southwestern Idaho, the nqrtheast cerner of California, and the extreme

northwestern portion of Nevada.

Owens Valley Area

The Owens Valley area of Paiute aboriginal occupation is primerily in
the State of California extending from Owens Lake to slightly north of
Mono Lake and including a small arez in Nevada south of Walker Lake., The
area, although semi-arid, held greater natural resowrces than did most of
the claimed territory to the north. Accordingly, the Owens Valley area
land was able to support a more concenirated Indian‘population.

Since this land was not on the route of the emigrant trains and since
it did not attract setilement until its mineral resources became of in%er-
est about 1855, there were few reports from early explorers or setilers
in the area., Indians were reported to be living aleong Owens River in 18L3,
and the Indian population of Owens Valley was estimated at 1,C00 in 1853.

One of the earliest reports by Capt. J. . Davidson, in 1859, described the
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Indians as having no principal chief or leader but rather a patriarchal for

of government and that the Indians were living in an almost isolated condi-
-~

- tion, having but little intercourse with other tribes. In 1862 Indian
Agent YWarren YWasson reported the e:c‘istence of a boundary south of Talker
Lake River which separated the "Pah Ute" from the Owens River Indian coun-
try. Likewise Captain Edwin A. Rowe, a United States cavalry officer,
recognized that the Owen River Indians were.separated from their Worth-
ern Paiute neighbors and described’ the Indian boundary line which divided
the Paiutes from -the Owens River Indians.

In 1875, Stephen Powers, who hzd been appointed by the Secretary of
the Interior as a s-pecial comissioner to collect Indian materizls for the
Centennial Exhibition of 1876, visited the Indiarns in Owens Valley. Ee
reported that the Indians were Paiutes although they were locally called
Monos ard he wrote of them as "merbers of the Piute Nation distincly,
though there never was any solidarity or community feeling in this Nation,
and the different sections or tribes were sometimes at bitter feud with

each other."
Dr. Julian K. Steward, defendant's expert anthrepologist, hag dane

extensive field research in the Owens Vylley are and is considared

of the eminent authorities concerning thet area. On the basis ¢ i

PR

studies Dr. Steward reported that the Northern Paiute of Owenc . .-

ERR

were subdivided into "true corposite land-owning bands" and that each
of the bands carried on a number of group activities. While he cesgrinod

the Deep Springs and Fish Lakc valleys as “eesiern independsr”

et}
ati
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Paiute villages," he described the Northern Paiute in those areas as hav-
ing intermarried with each other and other Owens Valley Paiutes. He found
that the occupants of the various areas visited other areas for dances and
rabbit drives. In his biographic sketch on "Panatubiji, an Owens Valley
Paiute," Dr. Steward described the life of an aboriginal Paiute occupant
of the Owens Valley area. It appears that Panatubiji was free to and did
travel about ard use the resources of the entire area although there was
no reference to Owens Valley Paiutes making use of or even visiting the
Pajute territory to the north in Western Nevada,

In considering the aboriginal occupation of the Owens Valley area
the Commission has found it significant to note the opinion of another
eminent anthropologist, Dr. Willard Z. Park, who made extensive studies
of the Paviotso or Northern Pziutes of western Nevada (the areaz to the
north of Owens Valley). Dr. Park described the Owens Valley Paiutes as
close linguistic and cultural relatives of western Nevada Paiutes although,
he stated, the latter regarded themselves as an entirely distinct group.

Western Nevada Area

The western Nevada area of &lleged Paziute occupancy extends from
Just north of Mono Lake, California, to the extreme northwestern part of
Nevada including small areas in California along the western Nevada border.
It is in this area that we find the greatest concentration of Paiute In-
dian population in aboriginal times, and it is in this area that meost of
the petitioning reservaticn organizations are presentlyjlocated and from
which many of petitioners' ancestors originated.

The southern part of the area is separated from the Mono Lake region
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by high terrain, and it is divided from Owens Valley by a desert area.
There were practically no geographical boundaries to the east where the
Shoshone Indians were located. On the north rather extensive deserts
intervened between the Pyramid Lake area and the Summit Lake area. On
the west the Sierra Nevada mountains rose sharply to divide the North-
ern Paiute from their western neighbors, with the exception of a small
area on the eastern slope of the mountains which was occupied by the
Washoe Indians,

The early reports from the explorers, military officers, Indian
agents_and setilers told of Paiute cccupztion around Walker Lake and around
the Walker River. Most of the reports described the Paiutes as living in
relatively small bands although there is no great consistency in the desig-
nation ¢f the specific bands in this area. Major Dodge described three
bands in the general area while Agent Campbell placed one band in the
area., <

Stephen Powers described the Indians living on the Walker River Reser-
vation in 1876 as a branch of the Paiutes called "Ahgyweit" (trout eaters).
Anthropologists Loud, Kelly, Park, Steward and Hodge describec . iiiies
Lake area as occupied by Nerthern Paiutes who were known as !

Dr. Omer C, Stewart placed three Northern Pziute bands in the ares.

To the west and north of the Welker River and La_ke ars: was aoloow
major internal drainage area along the Carson River, which ar:-as . wvie
Sierra Nevada mountains in California and flows northand eas® “rrou-

Nevada to Carson Lake and Sink. Azgain ve find that the ear.
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military officers and Indian agents reported that Indians lived in this
area, describing them as "Diggers" or "Root Diggers" or "Py-utes."
Major Dodge in his Jazmuary L, 1859, reports described the various bands of
Paiutes locating threé bands along the Carson River and three bards in
the country around Carson Lake and Sink, the latter three being the same
three bands which he said also used the land around Walker River. Agent
Campbell in 1866 stated that the same Paiute band which lived around
Walker River and Lake also used the country along Carson River and upper
lake, and he reported another band Qf Paiutes in the territory at Lower
Carson Lake, Petitioners! expert anthropologist, Dr. Stewart, placed the
Toe do kado tand in this area and anthropologists Kelly, Loud and Park
also described the same Paiute band as living in the general area.

Narth of this area of Paiute occupation is Humboldt Lake which is
fed by the Hurboldt River,» extendinz north ard eastward into Shoshone
territory. Indians described as Paiutes or MRoot Diggers" were reported
by the early explorers and government agents to be living in this area.
Dr. Stewart placed the Kupadokado band in the area around Humboldt Lake
and Sink. Both Loud and Hodge located Northern Paiute bands in the area,
Defendant's Dr. Steward reported that the Northern Paiutes occupied the
country West-of the Sonoma and Heot Springs Mountains. Dr. Park listed
one of his five Northern Paiute bands as living along the Humboldt River
from the Lake to the present site of Winnemucca., As detailed in our Find-
ing of Fact No. 1L(d) there were several references describing the bourdary
which separated the Paiute Indians of this area from their eastern Shoshone

neighbors. That eastern boundary is substantially the same as the boundary
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of the area claimed by the petitioners in this matter and the anthropologists,
including petitioners' anthropologist, Dr. Stewart, and defendant's anthro-
pologist, Dr. Steward; are in substantial agreement as to the extent of

the Northern Paiute use and occupancy in this area.

To the west of Carson Lake and Sink and north of Carson River was
another center of Indian occupation in the vicinity of Truckee River and
Pyramid Lake. The Indians were described by Fremont in 18L3 as speaking
a dialect of the Snake language, and Bryant, in 1846, and Hwrt, in 1856,
met Paiutes in the area., Major Dodge listed four Paiute bands in the
general area and also reported that members of the Washoe Nation lived to
the west alonz the base of the Sierra Nevada mountains in an area which
he described as extending from Honey Lake on the north to the west fork
of Walker River on the south. Agent Campbell, in 18646, located a Paiute
band of some 7CC Indians in the vicinity of Pyramid Lake.

Dr. Stewart placed the Kuyuidokado bard of Northern Paiutes in the
area, and Dr,., Park included the same band as one of his five mzin western
Nevada Northern Paiute bands, which band he found centered around Pyramid
Lake and the mouth of the Truckee River. Loud located one Northern Pziute
band on the Truckee River and another band around Pyramid Lake. Anthro-
pologists Kelly and Hodze also listed Northern Paiute barnds in the area.

To the west of Pyramid Lake is Winnemucca Valley, Nevada, while to
the north and west is Honey Lake and Smoke Creek, California. The early
reports of explorers in the area are of 1ittle help in identifying the In-
dian inhabitants of the Eoney Lzke and Smoke Creek areas. Major Dodge

wrote that "Wun-a-mucca® was the head chief of the Pziute Mation and that

4
ot
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he and his band of zbout 155 generally stayed on Smoke Creek, near Honey
Lake.

The early settilers in the Honey Lake Valley entered into a treaty of
peace in 1857 with "Win ne me cha® and in 1858 z treaty of peace was also
signed between "Winnemacha® and sub-agents of the Superintendent of In-
dian Affairs for California. However, in reporting on this treaty, the
sﬁb-agents rede reference to their inability to treat with the Pit River
Indians and the Washoe Tribe who were also in the area, t was also re-
ported that Chief "Winnemooke" would not let his people stay in Honey
Lake Valley because the other Indians were stealing and, if his people
stayed around there, they would be accused of stealing also. In 1856,
Capt. Weatherlow told of his settlement in Honey Lake Valley and wrote
that the Paiute tribe of Incdians then occupied the Valley in common with
the whites and were upon the most friendly terms with them. In 186C lir.
Lander wrote of a meeting with ®Pah-Ute" chiefs at which Winnemucca com-
plained that the tribe had been robbed of their lands in Honey Lake, Long,
Steamboat and other valleys.

Dr. Stewart identified the Xamodokado as the Northern Paiute band
living in the Smoke Creek area and the Wadadokado band living aboub Honey
Lake., There were sore differences of opinion between anthronologists
Kelly and Park as to the extent of the territory occupied by the Northern
Paiutes in this area. However, the petitioners have excluded most of the
disputed areca from the territory claimed by them in this action. The Com-
mission has concluded that the Horthern Paiute area of exclusive use and v

occupancy included Honey Lake Valley to the eastern shore of the Lake and
QO
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the area to the north of Honey Lake extendinz west to within about ten miles
of Susenville, It seems clear from the eviderhxce that the Northern Paiutes
of the area had their ancestrel homeland in and zbout Honey Lake Valley and
that the white settlements in the area caused the Paiutes to withdraw and
resulted in raiding parties from Indian tribes to the west who preyed on
the white settlements.

In the area north and east of Smoke Creek and extending as far east
as the vicinity of Winnemucca, Nevada, and in the area east of Pyramid
Leke to within a2 few miles of the Humboldt River, there was land which was
extremely barren including the Black Rock Desert and similar arid areas.
The land was remote from established routes of travel and is today sparse-
1y populated. This area, as detailed in our Finding of Fact No. 15, has
not been shown to have been exclusively used and occupied in aboriginal
times by Northern Pajute Indians, Even the materials prepared by Dr.
Stewart, petitioners' expert anthropologist, indicate the weakness of pe-
titioners! claim in ﬁhjs area. In his Kamodokado area Dr. Stewart only
referred to Paiute occupation in the vicinity of Gerlach, Nevadé, just
north of Mud Lake, and he stated that that territory was allotted to the
Kamodokzdos because it had not been claimed by any other band. Similary
the area west of the Humboldt Lake and River area was reported by Dr.
Stewart to be occupied by the Kupadokado band although he gave no evidence
of specific areas of Paijute use or occupation in thai_area west of Husu
boldt. Dr, Stewart reported that the extensive Black Rock Desert was ¢.-
cupied by Northern Paiutes although, at the same time, he testifis? *7 %

the Sawiawzkitodo band was aware that their couniry went to the des:

AT L
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on the other side of the desert were the other people., While Dr. Stewart
recited evidence of Paiute occﬁpation around the present town of Winnemucca,
Nevada, he failed to offer any evidence upon which to base a conclusion
that his Sawawaktodo band occupied the area extending to the west of Winne-
mucca. Dr. Stewart included Paradise Valley as a Northern Paiute area
occupied by the Yamosopo band although he could offer little information
concerning the aboriginal existence of this group and his Northern Paiute
informant reported that band to be mixed with Shoshone.

Other anthropologists have indicated that most of this barren area
was unoccupied or, in the case of Paradise Valley, that it wés an area of
joint use and occupancy. Dr. Blyth reported the occupants of Paradise
Valley to be half Paiute and half Shoshone and defendant's expert, Dr.
Steward, alsc considered those Indians to be a mixture of Shoshone and
Paiute. Accordingly, the Commission has concluded that the area referred
. to in Finding of Fact No. 15 was not exclusively used and occupied in
aboriginal times by Northern Paiute Indians.

Oregon Area

In the northern portion of the claimed territo;'y is the land along
the northwestern Nevada border, with a small area in California, in south
central and eastern Oregon, and in southwest Idzsho. This area extends east
and west from the Cascade Mountains to aporoximately UO miles east of the
Snake River and from just south of the Cregon-levada border north %o the
15° of latitude.

To the east the area extends into the southwestern poriion of Idaho
ard is shown on petitioners' map (Pet. Zx. SL2) as a cross-hatched ares,

which indicates that Dr. Stewart, petitioners! expert anthrovologist, found
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a dispute over the land which he could not resolve., Since petitioners have
conceded that there was conflicting evidence concerning the Indian occu-
pancy of the cross-hatched area and have submitted a proposed finding to
exclude that territory, the Commission has accepted petitioners! conces-
sion of the lack of proof of exclusive Northern Paiute use and occupancy
of the area and more detailed consideration of the cross-hatched area is
unnecessary.

In the extreme nortinrestern portion of the clairmed area petifioners
place the Hunipitoka or Walpapi band of Northern Paiutes. It was with
this band that Superintendent Huntington necgoiizted a treaty of cession
on August 12, 1865 (14 Stat. 683). Under the terms of the treaty, signed
by eleven chiefs and headmen of the "Woll-pah-pe tribe of Snaxe Indians",
there was a cession to the United States of all the tribe's right, title
and interest to the country'occupied by them, The treaty further proviced
for certain considerations agreed to be expended by the United States for
the benefit of the Walpapi Tribe of Snake Indians. Thereafter, the Wal-
papi Indians removed to the Klamath Indizn Reservation and by subsequent
statutes the stipulated consideration was éppropriated for the Indiamns,

The Commission has found that the Walpapi Indiars constituted an
aboriginal land using entity, existing as such, separate and apart from
the Northern Paiute of Snake Indizns with whom they were and have been
generally associated, -

The claims now before this Commission are rested upon a non-treaty
taking of the petitioners! ancestral lands. As petitioners state in their

brief at page 7L, they are, "seekinz to establish that the United States,
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by means that did not conform with standards of fair and honorable dealings

and without payment of any compensation, deprived their ancestors of their

Indian title to their aboriginal homeland." (Emphasis supplied) The ques-
tion of the nature of petitioners' claim in this action was under considera-
tion in connection with the dispute arisinz in Docket No. 100, filed, among
others, by another bard of Northern Paiute Indians, the Yahooskin bard.

At that time petitioners stated in its "Motion for Clarification of Order
Dated May 19, 1955," that "the claims of the Yahooskin band for the said
land that have been  oresented to the.CommissiQn in Docket Mo, 10C are
rested upon facts and law distinct and separate from the c¢laims of the Ya-~
hooskin bend for the same land that have been presented to the Cormission
in Docket No, 87. In Docket No. 87 these claims are rested upon a taking

without treaty and without payment of compensation. In Docket No. 10O,

these claims are rested upon a treaty and ﬁpbn payment of uncenscionzble
consideration." (Emphasis supplied)

The Cormission agrees with petitioners?’ interpretation.of the cause
of action which they have pleaded in this Docket No. 87. Like their neigh-
boring Yahoo§kin band, the Walpapi were treated with and compensated for
the cession of their claired lands., Therefore, any action for an a2lleged
taking by the United States of the Walpapi land should, it seems be rested
upon the revision of their treaty of cession upon the basis that the amount
paid ty the United States constituted an unconscionible‘;onsideration for
the cession of the lands to which they allezedly held Indian title. Such

an action weuld, by petiticners' own admission, be based upon facis and
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law distinct and separate from those plezded in Docket No. 87.

It would appear then that petitioners have included the So;called Wal-
papi area only to the extent that the Welpapi band might be found by the
Cormission to have been a constituent part of an eboriginal land using
Northern Paiute entity. Accordingly, having found the Walpapi band to
have been a separate and distinct land using entity whose claim, if any,
against the United States for taking of its ancestral lands has not been
pleaded in this case, no consideration can be given to this area in the
claim presented by petitioners in this Docket No. 87,

South of the Welpapi area is the territory assigned by petitioners to
the "Yahuskin" Band of Northern Paiutes. On October 1lL, 186L, Superintendent
Huntington negotiated a treaty of cession with the Klamath and Modoc and
Yahoosikdin Band of Snake Indians, which treaty was duly ratified on July 2,
1866 (16 Stat., 707). The Yahooskin band moved onto the Klamath Reserva-
tion, near Klamath Lake on the southern border of Oregon, where their des-
cendants have lived to the present day.

In the case of the Klamath and Modoe Tribes and the Yahooskin EBand of

Snake Indians v, The United States, Docket No. 100, a claim has been pre-

sented on behzalf of the descendants of the Yahooskin Band of Snake Jad.ians

with whom that treaty was made. The claim is based on an &l @

i
by treaty of cession of their aboriginally held land and the ~r -ien® o o
unconscionable consideration therefor., While it appears that the

P
JEL SRR

tioners in this Docket No. 87 have not pleaded amy cause of action to i

clude the alleged taking of the Yahooskin lands for an unci: -

sideration, the claim with respect to this area is not dispce.
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ground since this Commission has already, éy order entered lay 19, 1955,
in this Docket No, 87 and Deccket No. 100, dismissed the claim asscrted
for and on behzlf of the Yahooskin band in Docket No. 87 upon a finding
that said band was entitled, under section 10 of the Indian Claims Com-
mission Act, to be accorded the exclusive privilege of representing the
descendants of the Yahooskin band in their claim before this Commission.
Thereafter, by order of the Commission on June 6, 1957, the finality of
the order of May 19, 1955, was stayed without prejudice to its later re-
instatement following final determination by the Cormission of the claims
presented in this Docket No. 87. The purpose of this stay was to toll
the time for appeal to the Court of Claims of the decision of the Com~
mission in its order of May 19, 1955, in order that petitioners might be
able, if they so desire, to make a single appeal to the Court of Claims
in the matter of this Docket No..87. The Commission will not at this time
vacate its order staying the finality of the order of May 19, 1955, since
the order to be made pﬁrsuant to this decision will be interlocutory.

For the reason stated above no consideration can be given in this
Docket Mo. 87 to the so-called Yahooskin area of the claimed territory.

To the east of the Yahooskin area there was a group of Snake or Piute
Indians described by several anthropologists, including petitioners' expert,
Dr. Stewart, as the Wada Eaters or Wadatoka. The descendants of the In-
dians in that area brought an action before this Cormission as the "Snake
or Piute Indians of the Former Malhewr Reservation in Oregon," Dockeit No.
17. In our opinion of December 28, 1956 (L Ind, Cl. Corm. 571a) we found

that the petitioners' ancestors, who were parties to an unratified treaty
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of December 10, 1868, had exclusively occupied and used in Indien fashion
from tire immemorial the area of land included within the former MHalheur
Reservation in Oregon. Accordingly, that group of Northern Paiute Indians
identified as the Snake or Piute Indians of the Former Malheur Reservation
vwho represented those Ngorthern Paiute Indians descended from the parties

to the unratified treaty of Decermber 10, 1868, having been found to be

the descendants of an aboriginal land using entity and having brought

their own action independent of this action, have no interest in Docket

No. 87, and their aboriginally owned territory having been determined in
'Docket No. 17, no consideration need now be given to that area;

To the scutheast of the Yahooskin lands was an area occupied by Snzke
. or Paiute Indians. The early explorers and military officers reported the
area east of Lake Albert and Goose Lake in Warner Valley and around Warn-
er Lakes and to the south ir Surprise Valley and Long Valley to be occupied
by Snake or Pi-ute India.ns’.

Petitioners! expert, Dr., Stewart, placed the Kidutokado band in the
area and Dr., Kelly, who did very extensive work in that territory, placed
the Gidutikadu band of Northern Paiutes in the area. Her descri=tion of
the limits of the land occupied by this band was substantizally the same as
vthat described by Dr. Stewart. Dr. Whiting, vhose studies weraz
cerned with the Wadatoka Eand of Narthern Paimntes, placed a Noruiaorn faludn:s
band in the Surprise Valley area but limited the extent of their occupation

to a smaller area arourd Werner Lake and to the south across the Nevada

beorder.,

V)
3
(o5

To the east of this arez there was a siretch of barren or n=sr noon
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which, although sparsely populated, did contain areas of Indian occupation
in aboriginzl times. Paiute Indians were reported by anthropologists to
have lived in aboriginal times at Summit Lake, Nevada, Anthropologists
Ke}ly,'Whiting, Hodge and Stewart reported Paiutes living in the McDer-
mitt region of Nevada on the Oregon border.

In 187C, Agent Douglas reported on his meeting at Fort McDermitt
with 140 Quihfs Rivei (Nevada) and Steens Mountain (Oregon) Indians.
Agent Douglas-was trying to persuade the Indians living in that area to
move dovm to the Truckee River or Pyramid Lake Heservation promising
continued govermment aid and subsistence if they would so move and guéran-
teeing them nothing if they remained about Fort McDermitt. The Indians in-
dicated that the country around Steens Kountains and Quinn River was their
térritory, and they emphatically refused to go away from their lands to
the ?aiute Reservation in Nevada.

In the southeast cornmer of Oregon extending to the north is the
Owyhee River area; another section of sparse population, today as well as
in aborigiﬁal times. Both Dr. Stewerd and Dr. Stewart stated‘ that Northe
ern Paiute Indians lived in the area in aboriginal times. Dr. Whiting re-
ported that the Tagu Eaters lived in the area about Owyhee River and Jardan
Valley but that there were no Paiute bands farther to the east. Dr. Kelly's
informant told her of Paiute Indians living east of Steens Mountains, which
would apparently be in the Owyvhee River region,

To the west and northwest of the Ouyhee River area was the Mzlheur-
/
Harney Lake region occupied by the Wada Eaters Bands of Snake or Piute

Indians, referred to above as the petitioners in Docket No. 17.
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To the east, southeast, and northeast of the Owyhee River region is
the large area which was cross-hatched by petitioners on their mep, Ex-
hibit No. 9Lk2, As we have previously mentiored this cross-hatched area
represented that territory which petitioners recognize as not exclusive-
ly used and occupied by the Northern Paiutes and that area has been ex-
cluded from further consideration by the Commission.

North of the Owyhee River is a large area concerning which there ap-
pears considerable doubt concerning the identity of the Indians who
reportedly occupied and used the area. The early explorers used the term
Snake and the term Bannock to describe both the foot Indians who lived con
roots, crickets, rodents, small game and fish as well as the horse people
who possessed many traits of the plains Indians and traveled great dis-
tances in search of game, furs and trade. The Bannocks are specifically
excluded from the scope of this claim because they were clearly a people
- separate and distinct from the Northern Paiute Indians with whom we are
now concerned,

The anthropologists also indicated a lack of agreement among themselées
concerning the identity of the Indians found in the area in zboriginal times.
Dr. Stewart, petitioners' expert anthropologist, stated that his Koa aza
itoka band which he placed along the Snake River at the mouths of the Cwir- =,
Boise and Malheur Rivers and Weiser Creek has occupied a much disputed znd
questionable position. Dr. Stewart found that, although the accounts of
the early explorers in the area were not definite, they would show that
there was as ruch historical evidence to unite the Snake River Indians of

the Boise area with the Paiute as with the eastern groups. Dr. Steward
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concluded that the area was frevquented by mounted northern Shoshone and Ban-
nocks as well as some Northern Paiute znd western Idaho Shoshone and that
the area was a thoroughfare often used by the Bannocks, northern Shoshone,
Nez Perce, Cay'us.e s 'Walla Walla and other tribes.

The Commission has therefore concluded that the petitioners have failed
to prove their entitlement to that area since it cannot be shown that they
exclusively used anci occupied the area in aboriginal times.

The area north of the Wadatoka band cannot be included within any
Northern Paiute territory since it appears that that zrea was also out-
side the territory exclusively used and occupied by the Northern Paiutes.
There were early reports placing "Snake® Indians in the area, but the
"Snakes" were described as buffalo hunters, indicating that they were
different india.ns from the Digger tyre of "Snakes" included within the
Northern Paiute designation. There were also reports of Cayuse Indians
in thé area, |

Dr. Stewart did not include the area in his original study of the
Northern Paiute bands, although he has included it in this action as ter-
ritory oécupied by so-called Pa-tichichii—tiké band of Northern Paiutes.

Dr. Verne F, Ray placed the Cayuse Irdians in the area.

Having thus reviewed the material evidence relating to the sborizinal
use and occupancy of the claimed grea and having excluded those areas where-
in there is no proof that Northern Paiute Indians exclus:':vely used and oc-
cupied the land clzimed, we now turn to the question of the group or groups
which constituted the larnd using entity or entities in the area found to

have been occupied by the so-called Northern Paiutes.
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We have found from the evidence that there was no overall chief or
political au‘cfhorj;ty over all the Northern Paiute Indians in aboriginal
times. The most influential Northern Paiute in the late aboriginal per-
icd was VWinnermucca, but he never had authcrity over all Northern Paiutes.
As Dr. Stewart stated, "Prior to the arrival of the white people, bands
united for special hunting, fishing, dancing, pinon-nut gathering, rare-
ly for war; but no one was éenerally recognized as possessing any aunth-
ority above the local band chief. It seems that the Northern Palute were
ripe to become politically united; this, however, never haprened."”

The early explorers as well as the government agents and military
officers reported various areas to be occupied by Indians who lived in
separate and distinet groups. There was no recognition of any overall
Northern Paiute entity which used and occupied the entire area from Owens
Valley to central Oregon. In general the Oregon area was considered to
be territory exclusively used and occupied by Snakes, the Nevada area by
Paviotso or Paiute, and the Owens Valley area by Monos or Paiutes. There
Was some r.ealization that all these Indians possessed certain general simi-
larities but certainly it was never felt that they occupied: this expansive
territory in common or that they, as a group or entity, had collecuive
r?'.ghts to the lard.

The historical accounts indicate that many of the smaller z oo
"bands® of Northern Paiutes had strong feelings regarding their tradiilon=
al homelands, Tpere were groups who expressed this attachment to certain
areas which constituted their territcry where they had for mar+ » 0w

and occupied the land in Indian fasnion. These Indians ermphaticaldy
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rejected offers of settlement in neighboring Northern Paiute territary

since it wasn!'t their land. As we found in the case of The Snake or Piute

Indians of the former Malheur Reservation in Oregon v._Hhited States, Doc-
ket No, 17, L4 Indian Claims Cormission 57la at 596, tﬁe government selected
a tract for the Kalheur reservation because it was "the area recognized by
military officers and officials of the Interior Department dealing with
Indians in southeast Oregon as the established home country of the bands

of Snake or Piute Indians who were parties to the unratified treéty of De=-

cember 10, 1868, and was the only areawhere those bands were willine to

live. o o other bands of Snake or Piutes inhabiting other areas in southeast
Oregon and adjacent areas in Nevada and Idaho were brought to the reser-
vation to reside but most of them refused to reside there permanently and
returned to the lands formerly occupied by them. There were also some

bands of non-treaty Snake or Piute Indians in southeast Oregon who refused
to leave the territory they'ﬁonsidered as their home « . » " (emphasis
supplied) : : .

The anthropologists alsc have recognized this lack of any collective
use and occupancy of the area by the Narthern Paiute Indians. At best
petitioners' expert, Dr. Stewart, calls the Northern Paiute bands z tribe
whose unity was tenuous but who, he felt, shared the area in cormmon as a
tribal territory. However, it is quite evident that the scholarly works
of this eminent anthropologist were based, as is the.case with most an~
thropological studies, upon many diverse factors and considerations some
of which are of little importance to a consideration of originsl Indian

title, which is the issue ceonfronting the Cormission in this case. Dr.
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Stewart has placed great weight on the fact the Northern Paiutes were one
linguistic family, that they had common cultures and traditions and that
they did not engage in internal strife. As a step in reaching his con-
clusion that this linguistic entity had aboriginal possession of the vast,
contiguous territory assigned by him to the Northern Paiutes, Dr. Stewart
has arbitrarily assigned extensive areas of larnd to certain of his North-
ern Paiute bands without recitation of any affirmative evidence that the
merbers of the band occupied cr ever even ventured into the area. He
even divided areas between bards while explaining that one bard's ter-
ritory extended to tre edge of the desert and the other's territory bezan -
on the other side of the desert. He assigned a large area to one band

on the basis that no one else claimed it. He placed one Northern Paiute
band in an area of 2000 square miles even though the only informant who
covld remernber the band as distinct told Dr. Stewart that the area was
mixed with Shoshone and shared a part of the hunting area with them. He
assigned his largest area to a Northern Paiute band while stating there
was as much historical evidence to unite the band with the Paiutes as
with the eastern groups.

Any determination of Indian title to an area of land must be bascd
on affirmative evidence establishing actual exclusive use and occurir: of
the area from time immemorial. Cénstructive possession is not o
to establish Indian title. The law in this regard is clear and well set—

tled. See Quapaw Tribe v. United States, 1 Indian Claims Commission L69;
3

United States v, Santa Fe Pacific R. Co., 31L U. S. 339; Cremer v.

States 261 U. S. 219; Assiniboine Indian Tribe v, United States, 77 C. Cls.
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3L46; Wichita Indians v. United States 89 C. Cls. 378.

The other anthropologists whose works have been submitted by both
parties in this case differ with Dr, Stewart on the guestion of 'the unity
and common sharing ‘by the Northern Paiutes of their zboriginelly held lands,

Dr. Steward, whose studies of the Owens Valley are eme uncontradicted
as to their substance {although petiticners do differ with some of his con-
clusions), we found the Northern Paiute of Owens Valley were subdivided
info true composite land owning bands, each of which had a strong com-
munity feeling and a number of cooperative activities. In contrast he re-
ported the Nevada Paiutes to be no more than sm2ll groups of wandering
families with none of the stability which characterized the Owens Valley
Indians.

Dr. Park, whose studies centered on the western Nevada area, found
that fivemiin Paviotso bands occupied most of the claimed territory in
western Nevada, While describing the Paviotso as close linguistic and
cultural relatives of the Surprise Valley and Owens Valley Paiute, Dr.

Park stated that the Paviotso regarded themselves as an entirely distinct
group.

Dr. VWhiting, who studied the Cregon area, particularly the Wada zaters
of the Malheur-Harney Lake region, limited the list of those Northern
Paiute bands with whom the Wada Eaters had frequent intercourse to ssven
bands in the Oregon area, excluding completely the Nevada area Paiutes.,

Further the status of the aborizinal Northern Paiutes and the geogra-

ohy of their lands make it doubiful that they could have ccllectively used
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and occupied the entire territory. The aboriginal Northern Paiutes were
foot Indians who devoted virtually all their fime to 'scouring the land
for food, Vasi areas of barren, unproductive desert land or rugged moun-

tain country separated many of the more fertile localities in their terri

tory. The area exterded for some 6CO miles from Owens Lake, California
to central Oregon.

Based on our fimdings that the Northern Paiutes, in aboriginal times
were completely lacking in any overall political organization with no
overall chief, that they were never recognized, designated ordalt with
by government officizls as a single land using entity or nation, and that
they did not collectively use the entire Northern Paiute territory, the
Commission has found that the Northern Paiute Nation was not an aboriginal
land using entity.

Petitioners have argued that we should follow our decisions in the

Nooksack Tribe of Indians v. United States, 3 Indian Claims Commission L79

and Muckleshoot Tribe of Indians v. United States, 3 Indian Claims Cormis-

sion, 658, in finding that the Northern Paiute Nation held Indian title to
the entire territory. They would place the so-called bands of =:ich %hew
say there were at least 26 and probably more in the position of i«

mous, separate villages of the Puget Sound Nooksack and Mucklesiiwot Lln-
dians, Petitioners then urge that ties of kinship, culture, =7 Language
bound the Northern Pziutes into one single land holding entity. We cammot
agree that the facts in this case warrant the treatment of the Muvihewn
Paiute Nation in the same fashion as we did the Nooksack and

Indians. The latter tribes were small tribes (Muckleshoobt frows Ui e
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130 members and MNooksack aporoximately LS50 members) of fish eating Indians
whose land using activities vere linited to small areas of occasional hunt-
ing or berry picking. Their life centered on the bays and rivers. The
areas found to have been exclusively used and occupied by the tribes were
small and compact (the Euckleshgot area contained 101,62C acres, the
Nooksack area contained 80,590 acres and both tracts were but 12 miles
long at their extremes). The Nooksack and Muckleshoot Indians were
recognized, designated and dealt with by government officials as tribal
entities with collective rights to their zboriginally held lands.

This case, involving 2 vast area of 5C,000,000 acres, 6CC miles long,
allggedly occupied by a "Nation" of from 6,000 to 10,000 Indians who were
constantly exploiting the meager resources of their lards, who were never
recognized, designated or dealt with by government officials as a tribal
lard using entity and who did not colledtively use fhe territory, is
clearly distinguishable from the Nboksack and Kuckleshpot cases, as they
might be applied to the overall territory. However, the decisions in
the Nooksack and Muckleshoot cases do have a definite arplication to
smaller areas which were collectively used by groups of Northern Paiutes,
as will be hereinafter discussed,

It must. also be remembered that the factors to be considered in de-
termining the lard using entity are nob the same es those involved in the
question of whether petitioners constiltute an identifiable group for
Jurisdictional purcoses. One of the purvoses of the Indian Claims Cormis-

sion Act was to enlarge the category of grouss who mighit present and
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brosecute claims, for C.ongr-ess intended that 211 {ribes, bands, or groups
of American Indians should have their day in court and have their claims
adjudicated., For jurisdictional purposes it is sufficient that the peti-
tioners were, at the time the petition was filed, a group of American In~
dians which was capable of identification regardless of their status in

aboriginal times as separate bands or villages. Indians of California

v. United States, 122 C. Cls. 348. As the Court of Claims stated in

that decision, at page 359, "In view of the obvious purpose which Congress
intended to accomplish by the passage of the Indian Claims Commission Act,

as disclosed by its history, it is our opinion that the provisions relat-

ing to the jurisdiction and authority of the Cormission to hear and deter-

mine claims prescnted, should be liberally construed" (emphasis supplied.)

- But the Court in clear and ummistakable language pointed out that such

liberality related only to the jurisdiction and authority to hear claims.
It said, at page 356, "or jurisdictionzl purposes, which relate only to
the authority to entertain the petition and to hear and determine claims

the merits and the nature of the proof that will be required to establish

the claims are not involved" (emphasis supplied).

So while the petitioning Northern Paiute Indians constituted, at the
time the petition was filed, an identifisble group for jurisdictional puiu=-
poses, the proof in this case has failed to establish a Northernm Paiute
Nation as the aboriginal land holding entity under the wél.l established
law concerning Indian title.

Since this action was also brought for and on behalf of all the &:

usSing groups of Northern Paiute Indians, we now turn to the consideration



7 Ird. Cl. Com. 322 ' L3l

"of those groups.

The first such zboriginel larnd using group was composed of those
Northern Paiutes who were in aboriginal times generally referred to as
Monos or Paiute of Owens Valley and who had exclusively used and occu-
pied in Indian fashion from time immemorial that portion of the claimed
territory described in Finding of Fact No., 21, The evidence, as detziled
in our findings of fact, esteblishes that this group of Northern Faiutes
collectively used and occupied their lands in a condition which was
separate, distinct and isolated from their neighboring Northern Paiutes
in Nevada. The evidence has affirmatively established that the Cuwens
Valley Paiutes used and occupied the localities throughout the described
area, ard they were recognized and designated by various government offi-
cials as a group of Indians who existed in their own territory separate
ard apart from the other Northern Paiutes.

The second group of aboriginal land using Northern Paiute Indians
wasthe Paviotso or Paiute who occupied the arez in western Nevada,
with small portions in California, as described in detail in our Finding
of Fact No, 22. This groﬁp of Northern Paiute Indians collectively used
ard occupied the entire area described in Finding of Fact No. 22 and
seldon ventured into the lands belonging to their southern heighbors,
the Paiutes of Owens Valley, or their northern neighbors from whon they
were separated by extensive desert and waste land. :I‘he Paviotso or
Paiute of the western Nevada area regarded tremselves as a group separate
and distinct from both the Owens Valley Indians and the Paiutes or Snakes

to the north. While the Indians in this area were cerprised of

mall

n

indivicéual families who were to a certzin extent organized into various
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bands or groups, they did enjoy a cormon use of the entire area. They
were recognized and designated by government officials as a separate
entity or group of Paiute Indians.

To the north of the areaz occupied by the Paviotso or Paiutes of
. western Nevada was the area along the northwestern Nevada border and in
southwestern Oregon, with a small portion in California, which had been
exclusively used and occupied in Indian fashion from time immemorial
by groups of Northern Paiute Indians who were, in aboriginal times,
generally referred to as Snakes, Digger Snakes or Paiutes. Included
among these groups of so-called Snakes were certain bands who had, in
later 2boriginal tires, developed into lard using groups existing separate
and apart from the other "Snake" Indians in the area. These bands, whose
status as separate and distinct aboriginal land using entities has pre-
viously been discussed, were the Walpapi, the Yzhooskin, and the Snake
or Piute Indians of the former Malheur Reservation. These groups and
their territory have been specifically removed from the scope of this
action for reasons which have already been detailed,

The evidence has established that the remaining bands o groups of
"Snake" or Paiute Indians exclusively used and occupied in Indian fashion
that portion of the claimed territory described in our Finding of Fact
No. 23. Those "Snake® Indians used and occupied all of the described
lands in cormon. They existed separate ard apart from ?he Paviotso or
Palute Indians to the south and were so recognized and designated by
government officidls,

4s previously stated the Commissicn has rejected petitioners! arzu-

ment that our decisions in the Nooksack and Muckleshooi cases should
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control in considering the question of the holding of Irdian title to

the entire area by the Northern Paiute Nation. However, with respect

to the smaller areas in Owens Valley, western Nevada and Cregon we find
that the evidence supports a determination of Indian title as was done

in the Nooksack and Muckleshoot cases. The three Northern Paiute areas
wefe occupied by groups of Indians who, while lacking any political unity,
did have the similarities of language and culture generally possessed

by all Northern Paiutes and, in addition, did collectively use and occupy
their respective areas and were recognized and designated by the early

government officizls as sharing the described areas in a cormon use of

‘the land,

.

The Commission sees no merit to defendantls argument that because
-there may have been a feeling of individual orvfamily ownership of the
pine nut trees, such areas must be excluded from any award. The aborigines!
concept of "ownership" is-immaterial to ouwr determination of Indian title.
If, as we have found, the Indians had exclusively used and occupied in
Indian fashion a definite area from time irmemorial, it matters not what
legal’concepﬁ the Indians may have had concerning their use and occupancy
of the land.:

>Having thus. determined the aboriginal land using entities whom the
petiticners have represented in this action, we rust consider the existence

of merbers or descendants of merbers of each of the groups, for it

(B

s
well established that in cases of this type which rely on proof of cwner-
ship of specific areas by specific aboriginzl tribes, bands, or groups,

it must be shown that there are livings rerbers or descendants of members
=3
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who could participate in an award made on behalf of such groups. (See

Peoria Tribe of Indians of Oklahoma V. United States, L Ind. Cl. Comm. 223).
With respect té the first group, thai is the Monos or Paiutes of
Owens Valley, petitioners have not included the testimony of any Northern

Paiute who can definitely trace his ancestry to a member of thét abori-
ginal group. However, the Comxﬁis‘sion has been able, from other evidence

of record and documents not included in this record, to establish the
existence,on the date the petition was filed in this matter, of des-
cendants of the Paiutes of Owens Valley. The evidence, as outlined in
our Finding of Fact No. 2L, re_f_:orded the pﬁpulation figures for the Owens

Valley area from 1855 until 195C. The works of Dr. Steward have identi-

TQAT1 arnd 102 avSetmarman AP Tlotoms dmmacemdand o
193 and

fied as lates as 1927, ].928’ 103E, ex2stonce of living dcocoonianss
of the original Paiutes in the area.

The latest available figures compiled in the years 1945 and 1950
list at least 815 Paiutes living on various reservations or Indian coionies
in the Cwens Valley area.

Many of the named i.ndiv:idual petitioners and a2 number of other
Northern Paiute Indians who j;estified .in this action presently live in
the Nevada area and have ancestors who were members of the sboriginal
Paviotso or Paiute group of western Nevada. Evidence of the .xistonce
of living descendants of the aborigines in this area and stof ofics o
cerning the present Palute population in the area is containec ' ~ur
Finding of Fact No. 25. -

One of the Northern Paiuvtes who testified in this case, CUhirl.

Gi11, is descended from Northern Paiute Indians who were menh~—-
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the aboriginal Snake or Piute Indian group of the Cregon zrea. The
figwres with respect to tﬁe fresent Pziute populatiorn in this arez is
set forth in our Finding of Fact Wo. 26,

Accordingly, the Cormission has founc¢ that there were, on the date
the petition was filed in this matter, living descendants of the chori-
ginal members of each of the zboriginal land using entities described
in owr Findings of Fact Wos. 21, 22, and 23.

In aboriginal times the Northern Paiutes in the varicus areas had,
at test, a mezger existence. Since they lived on land which was among
the pcorest in this country, it was necessary for them to use the scanty
rescurces to the limit. As white settlers 2nd travelers moved intc znd
across the zrea they brought cattle vhich ate grass thereby desiroyine
many of the secds and roots upon wihich the azboriginal Indians fed, znd
the white men cut pine mut trees fer tuilding and fuel thereby destroying
one of the main sources of their food. Thus, by the gradual inflvx of
vhite settlers, miners and travelsrs in varicus areas throughout the
entire Morthern Faiute territory, the Indisns were deprived of many cf
the reans bty waich they had exclusively used and cccupied the arez in
their Indian fashion. There were numerous reports of starvziicn 2ndé
great suffering by the ahorigines as & result of the increasing en-
croachment of the whites upon their lands. There wvere z2lso in some

Leltd

sections militery actions taken hy the United Ctates to suppress Indica

k>

uprisines and to force the “orthern “ziutes from their lands and onate
various reservations where thcy could nct interfcre with the white @ an's

tse of the land. The government azents in the area were censtantly
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striving to promote pezceful relationships between the Indians and the
white settlers who had moved onto their lands. Thus, without the pzyment
of compensation, the United States acquired, controlled and treated the
lands of the various Northern Palute groups as public lands.

The de;i‘endant argues th;t the Indizns by their removal from certain
areas of their territary to reservations or white communities voluntarily
abandoned any Indian title which they might have held. The Commission
sees no merit to this contention. When, by reason of the depletion of
their food sources by white settlers, the Indians were faced with star-
vation, removal to reservations or wvwhite settlements where they might
receive supplies dees not constitute a voluntary abandomment of their
Indian title to their lands. Nor dees the fact that not all the Northern
Paiutes took to the warpath to resist the white encroachments or resisted
to the point of necessitating their removal from some areas by fnilitary
force mean that they relinc;uiéhed or zbandoned their Indian title.

Because of the gradual influx of whites in the area at varying dates,
it is_nqt possible _to set a precise date of taking of the lands in question.
In view of the fact that the Commission has divided the claimed terri-
tory into three areas eachuexclusively used and occupied by a separzte
and distinct aboriginel Northern Pziute group, the guestion of the dates
of taking must necessarily be considered for each such area. The Commission
will not now make such determinations but will leave this question either
to the parties to agree upon average dates of taking for each area, or,
in the absence of such agreement and upon further briefing of this
question im the light of this decision, the Commission will fix average

dates of taling for each of the described areas.
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The Cormission has, however, fixed the date of taking of those
areas included in the presemt State of California. On March 3, 1851,
Congress passed (9 Stat. 631) an zction under which it was provided
that all claims to land in the State of California had to be presented
to commissioners within two y=ars for confirmation, and, at the end of
that time, 211 lands the clzims to which had not been presented were to

be deemed to be held and comsidered part of the public domain of the

-

United States. Two years later, Congress passed an Act, on March 3,
1853 (10 Stat. 2Lh) movidimg that from that date the public lands of
California were to be surveved znd preemption rights were granted to
settlers. From that date, ¥zrch 3, 1853, the United States for 211
intents and purposes treated the lands of the Northern Paiutes in
California as public lands amnd so considered szid lands to be public

lands. (The Mohave Tribe v. The United States, Dockets 283 and 299,

consolidated, decided Marcz 19, 1959, 7 Indian Claims Commission 219).
The Commission concluées that the petitioners have the right to
maintain this zction for an on behzalf of all descendants of the Northern

Paiute Nation., The Commissien further concludes that those land using
entities described in Findings of Fact Nos. 21, 22, a.ﬁd 23, namely the

Monos or Pajutes of Cwens Vzlley, the Paviotso or Pziuntes of western
Nevada, and the "Snake" or Pziutes of the Cregon srea, which entities
vere constituent parts of {he present so-called .-\Iorther'n Pziute Nation,
held Indian title to the respective areas of land described in Findings
of Fact Yos. 21, 22, and 23, znd that said Indian title was acquired by

the United States from the three aforementionsd land using Northern
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Paiute entities without the payment of compensation therefor, and thereby
entitling the aforementioned land using Northern Paiute entities to re-
cover under Section 2, Clause (L) of the Indian Claims Commission Act.,
The case shall now proceed to a determination of the dates of acquisition
of those portions of the three land areas outside thg present State of
California, the acreage of each of the three areas involved, the value

of each of the three areas on the dates they were acquired by the United
States without payment of compensation, and the amount of offsets, in-
cluding money or property given to or funds expended gratuitously for

the three land using entities, allowable under the Indian Claims Com-
mission Act,

¥Wm. M. Holt
Associate Commissioner

We concur:

Edgar E, Witt
Chief Cormissioner

Louis J. O"™Marr
Associate Commissioner






